Legal Process: Release and Promise to Appear
Most Canadians get their ideas about court procedures from television, and many legal shows are based on American law. U.S. law is rooted in British common law and traditions, as our law is, so most American procedures are similar to ours. However, they are not identical and most of us have some erroneous ideas about how our courts operate as a result of television. This lesson is intended as an antidote to some false impressions you may have. Remember John, the young man who stole the gaming console and punched the store cashier? He is going to give you a direct account of his arrest experience. Although not all cases are the same, this will give you an idea of the process.
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There are various reasons why a person may be released. The police will usually release an arrested person soon after charges have been laid unless there is a good reason to keep the person in custody. Only a judge or a justice of the peace can order the person to stay in jail longer than 24 hours.
If a person is charged with a less serious offence, the police officer must release that person. However, there may be circumstances where the officer may need to keep him longer, such as:
· If there is a need to identify that person, to prevent another offence from being committed
· To protect evidence about the offence
· If the officer believes that person will not appear in court
As mentioned earlier, before releasing the arrested person, the officer will usually give the accused person an appearance notice/ promise to appear or a summons. The appearance notice will be given to the accused at the scene of the crime. If an investigation is required, and once the perpetrator is discovered, the accused person will receive a summons to appear in court.
If a person charged with a crime fails to appear in court, the police can lay a charge with another offence for failure to appear. This is described in section 502 of the Criminal Code.
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Judicial Procedures: Officers of the Court
If you have never visited a courthouse, take some time and make the arrangements to visit one. You may even meet one of the officers of the court introduced in this section. There are many people involved in a criminal case. This section will introduce you to who is involved during a criminal trial. 
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More Officers of the Court
There are additional officers of the court, who may or may not be present in the courtroom:
· The Justice of the Peace is a Justice official authorized to carry out some judicial functions, such as issuing arrest or search warrants. Sometimes an accused person will appear before a Justice of the Peace rather than a judge, however, they do not conduct criminal trials or sentence people.
· If the accused person or a witness is in custody, the Bailiff accompanies him or her to court. The bailiff also helps to maintain order in the court.
· Police Officers investigate crime, arrest people suspected of committing offences and charge people with criminal offences. They sometimes prosecute minor provincial offences, such as traffic offences, but Crown Prosecutors handle criminal prosecutions




Check Your Understanding: Officers of the Court
Now that you have been introduced to the officers of the court, do you think that you can identify them? Try to identify the officer(s) being described below. There are a total of seven descriptions that you will need to identify.
	____________________”I have the obligation to ensure that the rights of my client are protected throughout the criminal process.”
____________________”I assist the judge, announce when the court is in session and record the exhibits.”
____________________”I give evidence of my knowledge of the crime or of the circumstances surrounding the crime.”
____________________”I decide whether an offence is a dual offence, a summary conviction or an indictable offence.”
____________________”I must decide whether I am satisfied beyond a reasonable doubt of the accused person’s guilt.”
____________________”If the lawyers ask for a transcript, I use the recording to prepare the transcript of the trial.”
____________________”I’m there mainly for security purposes.”
	Prosecutor
Witness
Court Clerk
Sheriff’s Deputy
Jury
Court Reporter
Defence Counsel


Check Your Understanding: Legal Terms
[bookmark: _GoBack]Below is a list of definitions that are used to describe legal terms. Match the term on the right to its definition on the left.
	_____an agreement between two or more people to perform an illegal act
_____an offence that is serious and carries a greater penalty
_____choosing to ignore certain facts that lead you to commit an illegal act
_____consciously taking unjustifiable risks
_____having every intention of committing a crime but not having completed the action
_____an offence that is not as serious as others and carries with it a lighter penalty
	a. Attempt
b. Summary conviction
c. Recklessness
d. Indictable
e. Conspiracy
f. Wilful blindness
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Court Clerk

As a Court Clerk, | assist the judge, announce when the court is in session and record the exhil
the paperwork and keep a record.

. 1 also handle
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Court Reporter

I am the Court Reporter. If the lawyers ask for a transcript, | use the recording to prepare the transcript of the
trial. A transcript is a typed record of everything that is said in court. Transcripts are often used at appeal hearings.
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Judge

| am the Judge. My role is to guide the prosecution and the defence as they present evidence and question
witnesses to determine the truth. Based on all the evidence both sides have presented, | will decide on the
question of guilt or to leave the question with the jury. If there is a jury, | will instruct the jury on whatever parts
of the criminal law apply to the case, and make sure they know that their decision must be made according to
that law.
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Witness

| am a Witness. Witnesses give evidence of their knowledge of the crime or of the circumstances surrounding
the crime. Usually the Crown Prosecutor or the defence lawyer asks us to appear in court by issuing us a
subpoena. A subpoena is a written document ordering a person to appear in court, on a certain date, to give
testimony. A peace officer, such as a commissionaire or a police officer, usually delivers or serves the subpoena

personally to the witness. It can also be served on another resident of the witness's home if substitute service is
ordered.

A judge may issue a warrant for the arrest of a witness who receives a subpoena and does not appear in court. If
the witness refuses to testify, the judge may find that person in contempt of court. The witness then faces a jail
sentence or a fine. A witness can also be charged with a criminal offence for failure to appear in court. We must
take an oath or solemnly affirm to tell the truth. It is a criminal offence, called perjury, to lie while giving evidence
under oath or affirmation in court. Perjury is a serious criminal offence, punishable by up to 14 years in jail.
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Defence Lawyer (Defence Counsel)

| am the Defence Lawyer (Defence Counsel) and | must defend the client to the best of my ability. | speak for my
client, the person charged with the crime. | am the advocate for the accused. | have the obligation to ensure that
the rights of my client are protected throughout the criminal process. | may negotiate with the Crown
Prosecutor to consider withdrawing a charge or explore the possibility of alternative measures for my client. At
trial, | must question the evidence put forward by the prosecution, examine the importance or relevance of that
evidence and explore other possible interpretations. | must do so within the limits of the law and according to
certain ethical standards. For example, | cannot knowingly permit a witness to give evidence that is not truthful.
The information received from my client must be kept confidential, unless my client clearly allows me to give out

certain information.
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Jury

‘We are the Jury. We are 12 people who do not have legal training. We listen to all the evidence. Sometimes the
judge asks us to leave the courtroom while the lawyers argue about whether we may hear certain evidence. This
is called a "voir dire." After the Crown Prosecutor and the defence lawyer complete their cases, the judge
explains the law to use. We must decide whose evidence we believe. We may choose to believe or not to
believe any witness or any part of the witness's evidence. We must decide whether we are satisfied beyond a
reasonable doubt of the accused person's guilt. If we have a reasonable doubt about guilt, we must choose to

acquit the accused person. (To acquit the person means to find the accused not guilty of the offence.)

After the judge's explanation, we leave the courtroom to decide if the accused is guilty or not guilty. We must
consider what the judge said before we return with a verdict. We must all agree on the verdict. If we do not, the
judge lets us go and ends the trial without a conviction or an acquittal. This is called a "hung jury." If we all agree
to the same verdict, we tell the judge what we have decided.
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Deputy Sheriff

| am the Deputy Sheriff. | attend mainly for security purposes, in case something goes wrong.
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Defendant

I am the Defendant. | am the person charged with a criminal offence. Because | committed an indictable offence,
| must have a lawyer represent me. For a summary offence, | can simply ask a lawyer to give me advice about
the proceedings and whether to plead guilty or not guilty. | decide whether | want to be tried in Provincial Court
or the Court of Queen's Bench. | will hire and instruct my lawyer, and | will have the final decision about how to
proceed, how to plead and whether to testify or not. The Crown Prosecutor cannot force me to testify. If |
disagree with my lawyer about how to conduct the case, | can change lawyers, but | must pay my current lawyer
before the file is sent to a new lawyer.

My objective is to show the judge or jury that there is a reasonable doubt of the charge. In most cases, | have
the right to be in the courtroom throughout the trial, but as | mentioned earlier, | can remain completely silent
throughout. Even if | act as my own lawyer, | do not have to testify unless | want to. Finally, | can be excluded
from the trial if | disrupt the proceedings (Section 650).
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Crown Prosecuter

| am the Crown Prosecutor. | am a government lawyer who handles criminal cases. | prepare the case by
researching the law, reviewing exhibits and paperwork for court and interviewing witnesses. | decide if there is
enough evidence to justify taking the case to trial. | also decide whether to prosecute a dual offence as a
summary conviction or an indictable offence. If there is a trial, | must have evidence to present in court.
Evidence is something that tends to prove the elements of the offence. Witnesses give evidence in person, in
court. Often there is also physical evidence, that is, an object that | show in court and enter as an exhibit.
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What happened to John?

After | got away from the store, | went back to my dorm on campus. About an hour
later, someone knocked at my door. | was freaking out. There | was with this stolen
console in sight and a cop looking straight at me. What could | do? The officer read

me my rights and brought me to the police station. They charged me with a criminal
offence and issued me a document called a "promise to appear" which said | needed
to appear in court. | was surprised, because | thought I'd have to go directly to jail.

But | wasn't a risk and the police figured | would be easily found if | took off, so they
released me.
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PART XVI
Compelling Appearance of Accused Before a Justice and Interim Release

Arrest without Warrant and Release from Custody
Failure to appear

502 Where an accused who s required by an appearance notice or promise to appear or by a
recognizance entered into before an officer in charge or another peace officer to appear at a
time and place stated therein for the purposes of the Identification of Criminals Act does not
appear at that time and place, a justice may, where the appearance notice, promise to appear
or recognizance has been confirmed by a justice under section 508, issue a warrant for the
arrest of the accused for the offence with which the accused is charged.
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